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Executive Summary

Palau is committed to an effective global interim prohibition on unregulated
bottom trawling beyond national jurisdictions. This proposal comes out of a
responsible concern for the damage this practice causes to fisheries, ecosystems,
and seabed resources. In the spirit of UN Reform, and in the model of other
effective domestic and international oceans measures, Palau has tabled language
for the UN General Assembly’s annual Fisheries resolution to prohibit, on an
interim and precautionary basis, unregulated bottom trawling in areas of
international waters where a competent Regional Fisheries Management
Organizations (RFMO) has not effectively regulated the practice. Palau is also
willing to host a treaty conference this year to compliment, codify, and effectuate
this proposal.
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Bottom trawling involves scraping weighted gear and nets over the seabed to catch the
fish living in the waters just above; it is not infrequently likened to strip-mining. A 2002 U.S.
National Research Council study concluded that bottom trawling directly destroys habitat and
fisheries’ Pmductivity ' It has recently mobilized a network of more than 1,100 marine scientists
against it.” Bottom trawling’s unquestmnah]e destructiveness has hﬁ&l‘] a serious and mounting
concern for responsible countries since at least the nineteenth century,’ and Palau, like many
others, has protected its own waters from this destructive practice. As coastal fisheries are
increasingly fished at or above capacity, trawling operations are putting new pressures on ever-
farther and deeper waters." The time is now for precaution to be extended to international waters
before trawling destroys more fisheries, biodiversity, and undiscovered commercial and
medicinal potential.

Regulation at the national and regional levels can only go so far in addressing truly global
problems. All important modern developments in oceans governance have by necessity built
upon domestic legislation with robust consensus under the General Assembly complimented by
international treaty. This is Palau’s prescription as well—outlined in this strategy white paper—
for an effective global response to unregulated bottom trawling.

L Several precedents exist for this course of action.

The United Nations Convention on the Law of the Sea (UNCLOS), as amended in 1994,
is the most ambitious example of translating national oceans priorities into an effective and
coordinated international response. The UNCLOS regime can be traced to President Truman’s
1945 Fisheries and Continental Shelf Proclamations, which were followed by the 1958 Geneva
Conventions and then by the arduous 1982 negotiation and 1994 renegotiation of UNCLOS
under the auspices of General Assembly consensus.

The international driftnet fishing ban presents a more immediate example of effective
international response through coordinated national, regional, and international action.’
Beginning in 1987, the United States together with many South Pacific countries led the way
with restrictions on the practice in national waters and commitments to negotiate international
restrictions for the high seas. This has since been followed by legislation in more than 40 other
countries, including the European Union, to restrict the practice. By Fall 1989, eighteen
countries introduced what became consensus UNGA Resolution 44/225, which called for a
moratorium on the practice by 1992, The substance of this resolution was codified in the
Wellington Convention for the Prohibition of Fishing with Long Drifinets in the South Pacific.
which opened for signature on 24 November 1989 and entered into force on 17 May 1991.
These commitments were followed up by a series of consensus General Assembly, resolutions,
decisions, and oversight to implement an effective (and successful) ban.’

2 The costs of an effective, precautionary response to bottom trawling in
international waters would be relatively low, while the commercial, medicinal, and
scientific benefits are likely to be significant.

Whereas by 1989 well over 1,000 driftnet fishing boats were operating in the Pacific
Ocean alone.” the relative scale of bottom trawling is presently much smaller. It has been
estimated that the global fleet of bottom trawlers operating beyond national jurisdictions is af



most only 300-400 boats from only 11 or so countries, which have total worldwide revenues of
U.S. $300-400 million per year from 0.025% of the total world fish catch.’

By contrast to this relatively small scale, the damage being incurred every day to deep
seas ecosystems and resources by bottom trawling could be incalculable. The destruction to
slow-growing and vulnerable coral reef habitat from trawling, as the Secretary-General has
described, “will probably take centuries to millennia™ to heal."” Over the last twenty-five vears
scientists have sampled only about 250 out of an estimated 15,000 seamounts and less than 0.1%
of the abyssal plain.'" Yet already dozens of patents have been issued in the United States and
the United Kingdom for products and organisms associated with deep sea hydrothermal vents
and at least half a dozen deep sea compounds are in development for medical use.'” Scientists
and the biotechnology industries are thus literally in a race to explore and sample the deep sea
before trawlers raze this vast deep sea heritage.

3. Effective interim bottom trawling measures will require coordinated action—
much of which is already in place—at the national, regional, and international levels.

There is a building consensus of responsible countries who have taken the prerequisite
step of protecting their own waters from destructive bottom trawling. This issue is coming to a
head as the General Assembly agreed in 2004 that 2006 would be the year to address unregulated
bottom trawling in international waters."> RFMOs can be important in implementing responsible
fisheries regulation; but, without a multilateral and coordinated baseline commitment backed by
an international convention, regional efforts alone invite free-riding and ineffectiveness.

a. An emerging consensus of responsible national bottom irawling regulation

Palau has joined a growing number of countries with legislation to restrict bottom
trawling within their waters. This regulation comes from a responsible concern for the seas and
seabed and their vulnerable coral habitats and deep water fishstocks. If these measures are good
enough for domestic waters, there can be little dispute as to their appropriateness for the waters
bevond. These responsible countries include:

Palau:

Palauan law (RPPL No. 7-17 (2006)) (Appendix C, available upon request) imposes civil
and criminal penalties on any vessel engaged in bottom trawling within Palau's EEZ and also on
any Palauan who bottom trawls anywhere in the world. Palau’s Congress, the Olbiil Era
Kelulau, has committed its support for a global bottom trawling prohibition and, as Palau's
President Remengesau said in signing this legislation, “unregulated deep sea bottom trawling
must be stopped before irreversible damage is done™ (Appendix B, available upon request).

United States:

U.S. law regulates bottom trawling extensively.'* Most recently, the National Oceanic &
Atmospheric Administration (NOAA) has adopted regulations to designate 150,000 square miles
off the West Coast as “Essential Fish Habitat™ where bottom trawling and other destructive
practices are prohibited."* The United States also restricts bottom trawling off the Alaskan
Aleutian Islands and in waters off the Northeast coast.'® Legislation is pending in both the U.S.



House and Senate to prohibit all bottom trawling within the U.S. EEZ where there are vulnerable
deep sea coral and sponge ecosystems.'”

European Union:

The Council of the European Union in 2004 applied “a precautionary approach”™ and
closed the sensitive Darwin Mounds off Scotland to bottom 1:ca1l.=.fling.”s In 2005, the FAO's
General Fisheries Commission for the Mediterranean (GFCM) banned bottom trawling below
1000 metres and, in January 2006, completely closed ecologically sensitive areas off ltaly,
Cyprus, and Egypt to all bottom trawling.'” More recently, the United Kingdom Minister for
the Environment, Ben Bradshaw, stated: “The UK’s position is that where there is no competent
regional fisheries management organisation or arrangement, we now favour a moratorium on
deep-sea bottom trawling in known areas of vulnerable or high biodiversity.”* Similarly, the
EU Environment Commissioner, Stravos Dimas, at COP-8 recognized the destructiveness of
bottom trawling to biodiversity and concluded: “We should put in place an interim Pl’Dhlbltan
of destructive fishing practices in international waters, including bottom trawling.”

Norway:

Norway first recognized in 1999 that trawling had caused significant damage to its cold-
water lophelia corals. Norway has since established a program to determine the lgrcatian of cold-
water corals within its EEZ so as to quickly close those areas to bottom trawling.*

Canada:

Canada too has acted to protect vulnerable coral reef ecosystems from bottom trawling
off Nova Scotia. The Northeast Channel was protected by a fisheries closure in 2002, aqd the
Gully area was protected by its designation as a Marine Protected Area (MPA) in 2004

Australia:

Australia in 1999 established the Tasmanian Seamounts Marine Reserve to prohibit
bottom trawling in the south Tasman Sea.”* Australia also prohibits bottom trawling in The
Great Australian Bight Marine Park near Ceduna off South Australia.”® In 2004, Australia
established the world’s largest marine protected area in the Great Barrier Reef Marine Park
where fishing and other extractive activities are prohibited.

New Zealand:

MNew Zealand in 2001 closed 19 seamounts within its EEZ to bottom trawling, including
in the Chatham Rise, sub-Antarctic waters, and off the east and west coasts of the North Island.®®
More recently, New Zealand’s Minister of Fisheries, Jim Anderton, reached a draft accord with
deepwater fishing companies to close nearly a third of the country’s EEZ to bottom trawling.”’
The Department of Conservation has stated that: “New Zealand would be prepared to support, in
principle, the concept of an interim global moratorium on bottom trawling on the high seas if
such a proposal had sufficient support to be a practical and enforceable option.™*

Kiribati
The President of Kiribati, Anote Tong, announced the formation of the world’s first deep
sea marine reserve area at COP8. This measure—the Phoenix Islands Protected Area—creates

the world’s third largest marine prmected area and will protect deep sea corals, fish, and
seamounts from bottom na\nlmg



G-77:

The G-77 countries have expressed “serious concern”™ about “destructive practices
beyond national jurisdiction where they directly impact the seabed and exploit and harm its
living, non-living, and mineral resources,” and has called for application of the pracautiunm"f
approach “to ensure ?mtectmn, conservation, and sustainable use of genetic resources” in the
marine environment.

Pacific Islands Forum (PIF):

In the Final Communiqué of their most recent summit in Madang, Papua New Guinea,
the sixteen PIF leaders expressed their “serious concern” about bottom trawling and agreed to
develop an “appropriate legal framework™ for addressing it this year.

b. The inherent shortcomings of a wholly regional approach

RFMOs have notable potential in managing international fisheries, but they have proven
less able to implement any kind of systematic or comprehensive precautionary measures to
protect against destructive bottom trawling. Although the North East Atlantic Fisheries
Commission (NEAFC) recently closed four seamounts and part of the mid-Atlantic Ridge from
all fishing, including bottom trawling, for three vears.”' only one RFMO, the Commission for the
Conservation of Antarctic Marine Living Resources (CCAMLR) (which is actually the result of
a separate international convention’®), has instituted any sort of comprehensive policy towards
bottom trawling.’ In the Pacific, Indian, Central Atlantic, and Southwest Atlantic oceans—the
majority of the world’s ocean space—there is no RFMO with even potential competence to
regulate bottom trawling and so the practice continues unabated.

Regional approaches have an inherently limited mandate with respect to the global nature
of international fisheries and ecosystems. Without an internationally-agreed baseline, regional
efforts alone invite illegal, unreported, and unregulated (IUU) fishing and can be readily
undermined by distant-water free-riding on others’ management measures. The failure of the
recent negotiations in Wellington to establish an RFMO—or at least interim measures—for the
South Pacific is instructive. As the spokesman for New Zealand’s fisheries industry, Phil
Heatley, candidly put it during the negotiations: “Destroying the New Zealand fishing industry
by way of a blanket moratorium would achieve nothing because other nations would still be able
to bottom trawl the high seas completely unabated.”™*

c. A strategy for effective international interim measures for bottom trawling

By their very nature, global problems cannot be satisfactorily addressed wholly by
national or regional measures. From UNCLOS to the driftnet fishing ban, effective responses to
global oceans issues have always relied on a baseline of General Assembly consensus
complimented by an international convention. This is Palau’s strategy as well for effective
interim measures to address unregulated bottom trawling.

i. General Assembly Consensus

The UN General Assembly can and must play an important role in addressing global
priorities if it is to retain legitimacy and credibility. In his report [n Larger Freedom, Secretary-



General Annan stressed the imperative of collective action to meet our common challenges.
While there has been an increase in the quantity of General Assembly resolutions adopted by
consensus, the Secretary-General lamented that the guality of this consensus, as measured by any
“genuine unity of purpose,” is on the decline. Consensus in recent vears has more often been a
euphemism for bland resolutions reflecting the lowest-common-denominator of generalities—
and the institution itself has suffered as a consequence.

In the spirit of UN Reform, Palau has proposed language (Appendix A) for this vear’s
UN General Assembly’s annual Fisheries resolution to prohibit, on an interim and precautionary
basis, unregulated bottom trawling in areas of international waters where a competent REMO has
not effectively regulated the practice. This approach balances effective regional management
with a true multilateral response to the immediate dangers posed to high seas ecosystems by
unregulated bottom trawling. Palau is prepared to call for a separate vote on this proposal in the
plenary if acceptable language cannot be agreed to by consensus,

i A Palau Convention on Bottom Trawling

Treaties can be instrumental in reifying commitments and principles agreed to in other
international fora. Palau’s Congress, the Olbiil Era Kelulau, has committed its legislative
support for a global bottom trawling prohibition and, as Palau's President Remengesau said in
signing this legislation, “unregulated deep sea bottom trawling must be stopped before
irreversible damage is done.” Palau is thus willing to host a treaty conference this year to
compliment, codify. and effectuate interim and precautionary measures against unregulated
bottom trawling beyond national jurisdictions.

[Appendix A is attached; other appendices available upon request]

Notes:

' NATIONAL RESEARCH COUNCIL, EFFECTS OF TRAWLING AND DREDGING ON SEAFLOOR HABITAT 20-22

(2002). This study also identified reef-forming coral habitat as “particularly vulnerable” to the practice.
Id at 22,

? See Richard Black, Deep-Sea Trawling 's ‘Great Harm', BBC News (6 Oct. 2004), available ar
<http://news.bbe.co.uk/2/hifscience/nature/3719590.stm=>.

* See FAQ, THE STATE OF WORLD FISHERIES AND AQUACULTURE 115 (2004). See also JACK L.
GOLDSMITH & ERIC A. POSNER, THE LIMITS OF INTERNATIONAL LAW 65 (2005).

! See Report of the Secretary-General, UN Doc. A/60/189 34, 116 (2 Aug. 2005).

* See generally Donald R. Rothwell, The General Assembly Ban on Driftnet Fishing, in COMMITMENT
AND COMPLIANCE 121-46 (DINAH SHELTON ed., 2002).

® See, e.g., Driftnet Impact Monitoring, Assessment, and Control Act of 1987, 100 Pub. L. 1477, 1479, §
4006; & Tarawa Declaration—Final Communiqué of the Twentieth South Pacific Forum. held at

Tarawa, Kiribati, on 10-11 July 1989, reproduced in UNITED NATIONS, ANNUAL REVIEW OF OCEAN
AFFAIRS: LAW AND POLICY 1989 (1993),



" See A/RES/45/197 (21 Dec. 1990); A/RES/46/215 (20 Dec. 1991). Since 1990 the Secretary-General

has been reporting on “Large-scale pelagic drifinet fishing and its impact on the living marine resources
of the world’s oceans and seas.”

® See Report of the Secretary-General, UN Doc. A/44/650 4 114 (1 Nov. 1989).

? See MATTHEW GIANNI, HIGH SEAS BOTTOM TRAWL FISHERIES AND THEIR IMPACTS ON THE
BIODIVERSITY OF VULNERABLE DEEP-SEA ECOSYSTEMS 47-51 (2004).

" Report of the Secretary-General, U.N. Doc. A/60/63Add.1 q 145 (15 July 2005).

'! See UNITED NATIONS UNIVERSITY, INSTITUTE OF ADVANCED STUDIES, REPORT, BIOPROSPECTING OF
GENETIC RESOURCES IN THE DEEP SEABED 17 (20035).

" David Kenneth Leary, More than Just Bugs and Bioprospecting in the Abyss: Designing an
International Legal Regime for the Sustainable Management of Deep-Sea Hydrothermal Vents Beyond
National Jurisdiction, pp. 280 & Appendix 2, 491-97 (Macquarie University Centre for Environmental
Law Ph.D. thesis, 2005) (listing 37 hydrothermal vent products patents from a cursory and “by no means
exhaustive” search); & SARA MAXWELL et al., MEDICINES FROM THE DEEP 3 (NRDC, 2005) (listing deep
sea medicinal products in development).

" A/RES/59/25 9 71 (17 Jan. 2005).

" See GLOBAL CORAL REEF MONITORING NETWORK, 1 STATUS OF CORAL REEFS OF THE WORLD 127-30
(2004).

'* See 71 Fed. Reg. 10614 (2 March 2006), 50 C.F.R. § 660.306(h).
'® See 50 C.F.R. § 679.22 (Alaska); 50 C.F.R. § 648.14(a)(44) (Northeast).

" See Bottom Trawl and Deep Sea Coral Habitat Act, S.1735 (8 Sept. 2005) & H.R. 3778 (14 Sept.
2005).

¥ See Council Regulation (EC), No. 602/2004.
'% See Recommendation GFCM/2006/3.

** See House of Commons Hansard Debates for 7 Dec. 2005 (pt. 6). available at
<http://www.publications.parliament.uk/pa/em200506/cmhansrd/cm051207/debtext/51207-06 . htm=.

*l See AP, EU Calls for Global Ban on Botiom Trawling to Prevent Harm to Ocean Life (29 Mar, 2006),
available at <http://www.biodiv.org/meetings/cop8mop3/cop-08-press-coverage.shiml>.

* See GLOBAL CORAL REEF MONITORING NETWORK, | STATUS OF CORAL REEFS OF THE WORLD 125
(2004),

* See Gully Marine Protected Area Regulations, SOR/2004-112,

* See GLOBAL CORrAL REEF MONITORING NETWORK, 1 STATUS OF CORAL REEFS OF THE WORLD 130
(2004),

* For more information, see <http://www.deh.gov.au/coasts/mpa/gab/index.html>.

** See GLOBAL CORAL REEF MONITORING NETWORK, 1 STATUS OF CORAL REEFS OF THE WORLD 130
(2004),

*" For more information, see <http://www.fish.govt.nz/current/press/pr1 40206.htm>.



* See Department of Conservation, Bottom-trawling strategy, available at
<http:/f'www.doc.govi.nz/Conservation/Marine-and-Coastal/Fishing/1 20~Bottom-trawling-strategy.asp>.

¥ See Reuters, Kiribati Creates World's First Deep-Sea Marine Reserve, 30 Mar. 2006, available at
<http://smh.com.au/news/world/kiribati-creates-worlds-first-deepsea-marine-
reserve/2006/03/29/1 143441214620 . html=.

* Sivuyile Maqungo (South Africa), Statement on Behalf of the Group of 77 and China at the Meeting of
the Ad Hoc Open-Ended Informal Working Group to Study Issues Relating to the Conservation and
Sustainable Use of Marine Biological Diversity Beyond Areas of National Jurisdiction (13 Feb. 2006)

*! See NEAFC Recommendation, Protection of Vulnerable Deep-Water Habitats, 23rd mtg. (2004),
available at <http://www.neafc.org/measures/deep-water_05_06.htm>,

*? See Convention on the Conservation of Antarctic Marine Living Resources, done 20 May 1980, TIAS
No. 10,240, reprinted in 19 ILM 837 (1980).

% See CCAMLR, CCAMLR s Ecosystem Approach in Practice, available at
<http://www.ccamlr.org/puw/E/e_pubs/am/man-ant/p4.htm=,

* Botrom Trawling Proposal Not Enough for Greenpeace, (15 Feb. 2006), available at
<http://'www .stuff.co.nz/stuff/0,2106,3572345a7693,00.html>,



Appendix A

Proposed Language

Sustainable fisheries, including through the 1995 Agreement for the Implementation
of the Provisions of the United Nations Convention on the Law of the Sea of 10
December 1982 relating to the Conservation and Management of Straddling Fish
Stocks and Highly Migratory Fish Stocks, and related instruments

IX

Responsible fisheries in the marine ecosystem

9 1. Decides that on the basis of the review of progress on action taken by RFMOs in
2006 pursuant to paragraph 71 of General Assembly resolution 59/25, where an RFMO
has failed to establish and implement effective measures to regulate destructive fishing
practices, including bottom trawling, to protect vulnerable marine ecosystems in areas
beyond national jurisdictions, an interim prohibition on bottom trawl fishing will go into
effect by 1 January 2008 in the area of competence of the RFMO, and remain in effect
until effective conservation and management measures are in place, and have been
implemented consistent with the relevant provisions of the UN Fish Stocks Agreement,
the UN FAO Code of Conduct for Responsible Fisheries, the Convention, and other
relevant instruments;

9 2. Establishes an immediate interim prohibition on all bottom trawl fishing in areas
beyond national jurisdictions where no RFMO exists with the competence to regulate
bottom fisheries, until such time as effective measures have been established and
implemented in such areas to ensure the long term conservation and sustainable use of
bottom fisheries beyond areas of national jurisdictions, consistent with the relevant
provisions of the UN Fish Stocks Agreement and UN FAO Code of Conduct for
Responsible Fisheries, and in accordance with the Convention;

9 3. Reguests the Secretary-General to submit to the General Assembly at its sixty-
second session a report on the effective implementation of paragraphs [1 and 2] of this
Part on the basis of detailed information provided by States and RFMOs.



